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by Mulford in March, 1807, corroborates the presumption, as that 
was after the recovery. The occupation by him to the time of his 
death in 1822, and by others under him to the commencement of 
this action, is presumptive of a conveyance, or further assurance 
to him. 

Under all circumstances of the case, I think there is ground to 
presume that there was a good tenant to the praecipe, and that 
the recovery was legally suffered, and that judgment upon the ver- 
dict should be entered for the defendant. 



In the Court of Common Pleas of Erie County, Pennsylvania. 

COMMONWEALTH EX REL. VS. THE BANK OE COMMERCE. 

1. The 27th section of the General Banking Law of Pennsylvania of 16th April, 
1850, is technically a penal statute, and is to be strictly construed. 

2. To authorise the Court or a Judge to decree an assignment by the directors of a 
bank, under the 27th section of the Act of 16th April, 1850, it must appear that 
the financial officer of the bank not only refused to pay its notes or certificates in 
gold or silver on demand, but that he also wilfully refused to indorse on them the 
day and year when they were presented for payment, or refused to give a certifi- 
cate for money deposited in the bank. 

Vincent, for relator. 

Galbraith and Grant, for respondent! 

The facts of the case fully appear in the opinion of the Court, 
delivered February 1, 1861, by 

Johnson, J. — This is a proceeding under the 27th section of the 
Act of 16th April, 1850, commonly called the General Banking 
Law, to compel the Bank of Commerce to make an assignment to 
trustees, and thus work a forfeiture of its charter. The evidence 
presented, and admitted by respondent, shows that on the 21st day 
of December, 1860, the relator "presented $1,135 of the circu- 
lating notes df the bank at the counter, during banking hours, and 
demanded payment in coin, and that payment thereof was refused 
by the bank." It was further admitted, to be used as evidence, 
that the proper officer of the bank offered at the time to make the 
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indorsement required by the 25th section of the same act, but that 
it was not desired by the relator. 

Under this state of facts, it is claimed by the relator that the 
bank is subject to the decree contemplated by the 27th section of 
the act, requiring the directors thereof to execute " a general 
assignment of all the estate, real and personal, of the bank to such 
person or persons as they may select, subject to the approval of the 
Court of Common Pleas." 

This section is essentially and technically a penal statute, and 
requires in its construction the application of different rules from 
those that obtain in the interpretation of those statutes termed 
remedial. So far as known to this Court, it has received no 
authoritative construction. Let us see, then, what it requires, and 
what power it vests in the Court or a Judge, under a proceeding of 
this kind. 

The 24th section declares "a failure or refusal to redeem its 
notes, and pay its liabilities in gold and silver, upon demand being 
made at the banking house of said bank, during banking hours, an 
absolute forfeiture of the charter." This result can be worked out 
by a proper proceeding instituted by the Attorney-General. 

The 25th section requires two things : first, that the cashier of 
any bank refusing to pay specie on demand for its liabilities, shall, 
when required, give a certificate of the time and amount of the 
deposit to any person making a deposit; and, second, that the 
president and cashier of the bank at the time of demand being 
made for the payment of any note, bill, or obligation, or money 
deposited, the payment of which in gold and silver shall have been 
refused, shall make an indorsement thereon, setting forth the day 
and year of such demand, and subscribe his name thereto ; and 
inflicts a penalty on such officer for a refusal so to do. 

This proceeding is authorized by the 27th section, to be instituted 
upon affidavit that said bank has refused to redeem any of its 
obligations, on demand, in gold and silver coin ; and, after directing 
as to the preliminary proceedings, then further enacts that " upon 
the hearing of the parties, if the said Court or Judge shall be 
satisfied of the truth of said complaint, and that the provisions of 



COMMONWEALTH EX EEL. vs. THE BANK OF COMMERCE. 381 

the 25th section of this act have been wilfully violated, then the 
directors of said bank shall make and execute, under their corporate 
seal, a general assignment," &c. 

I have examined the pamphlet laws of 1850, and could find there 
no evidence of a misprint of this section, as quoted. If it had said 
the 24th, instead of the 25th, section, although redundant, its 
provisions would have been consistent and self-sustaining. The 
consequen6e is, the different and incongruous sections of the act are 
so framed as substantially to neutralize each other. Before the 
bank can be compelled to make an assignment, it must be shown 
that payment of some of its obligations in gold or silver coin has 
been demanded and refused ; and, further, that the financial officer 
has wilfully refused, on demand, to give a certificate to a depositor, 
or refused to endorse the obligation or certificate presented, with 
the date of the demand, and sign his name thereto. This is just 
what the evidence in this case does not show, and just what no 
president or cashier would ever refuse to do. 

It can hardly be supposed, consistently with a proper respect for 
the intelligence and integrity of the Legislature, that the real 
intention of the law-makers is contained in these enactments. But 
the Court is powerless. It can neither make, mend, nor modify 
penal statutes. 

That this statute is of this character, there can be no doubt, from 
the forfeiture of the corporate franchise, which it imposes in the 
contingency of an assignment, and the adjudication's of the Courts 
in analagous cases. A similar provision was contained in the 7th 
article of the charter granted by the Legislature to the United 
States Bank in 1836, except that it required the Court or Judge to 
take the evidence of the demand and refusal to pay specie, and 
transmit it to the Governor, who was, by proclamation, to declare 
the charter forfeited. 

A proceeding like this having been instituted before the Court of 
Common Pleas of Philadelphia, against that bank, the -unanimous 
opinion of all the Judges — King, Randall, and Jones declared 
the act a penal one, and that "the forfeiture is either a penalty to 
enforce a private claim, or the refusal to pay a single note, being a 
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wrong to the public, is the punishment of the wrong." Kuhn vs. 
JJ. S. Bank, 2 Ash. 174. 

Analagous to this, is the ruling of the Court in The Mayor vs. 
Davis, 6 W. & S. 269, in which it is decided that "so far as statutes 
for the regulation of trade impose fines and create forfeitures, they 
are to be construed strictly, and not liberally, as remedial laws." 

This same 27th section, upon which this whole proceeding is 
founded, provides " that the corporate powers of the bank shall, 
after the making of the assignment, cease and determine, except so 
far as maybe necessary," &c, for certain purposes specified, relating 
entirely to the winding up of its affairs. 

Our own statutes are to be interpreted and administered, as near 
as may be, according to the principles of the Common Law. So say the 
Supreme Court, in 8 Watts, 518, and 10 Watts, 224. Every lawyer 
knows what these principles are, as applicable to the construction 
of penal statutes. We are asked to force this bank into liquidation, 
in disregard of the statute, upon evidence that disproves the com- 
mission of those acts that authorized the infliction of such a penalty. 

Adopting the rules of construction applicable to such cases, as 
we feel bound to do, (although our personal predilections would 
have been better satisfied with a different result,) we are constrained 
to deny this application, and dismiss the proceedings at the cost of 
the relator. 

Decree accordingly. 
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An Essay os Professional Ethics. By George Sharswood. Second Edition. 

Philadelphia: T. & J. W. Johnson & Co., Law Booksellers and Publishers, No. 

635 Chestnut street. 1860. 

It gives us the greatest pleasure to call the attention of our brethren to 
the second edition of a little volume which cannot be too often read nor 
too highly commended. The suggestions made in this unpretending 
essay are of the utmost practical importance for all students and young 
professional men, inasmuch as they will not fail to act as a sure guide in 
professional life when surrounded by perplexities and temptations. " The 
object of this essay," says the learned author, " is to arrive at some accu- 
rate and intelligible rules by which to guide and govern the conduct of 



